
OT 2018:  Cases of interest 
Steve McAllister and Toby Crouse 

1. Death Penalty – Mental Disability

• Madison v. Alabama, Case No. 17-7505 (argued October 2, 2018):  1. Consistent
with the Eighth Amendment, and this Court’s decisions in Ford and Panetti, may
the State execute a prisoner whose mental disability leaves him without memory
of his commission of the capital offense? See Dunn v. Madison, 138 S. Ct. 9, 12
(Nov. 6, 2017) (Ginsburg, J., with Breyer, J., and Sotomayor, J., concurring). 2.
Do evolving standards of decency and the Eighth Amendment’s prohibition of
cruel and unusual punishment bar the execution of a prisoner whose competency
has been compromised by vascular dementia and multiple strokes causing severe
cognitive dysfunction and a degenerative medical condition which prevents him
from remembering the crime for which he was convicted or understanding the
circumstances of his scheduled execution?.

2. Non-delegation doctrine – Sex Offender Registration and Notification Act

• Gundy v. United States, Case No. 17-6086 (argued October 2, 2018). Whether
SORNA’s delegation of authority to the Attorney General to issue regulations
under 42 U.S.C. § 16913(d) violates the nondelegation doctrine?

3. Class Action – Cy Pres Settlement Awards

• Frank v. Gaos, Case No. 17-961 (to be argued October 31, 2018). Federal Rule of
Civil Procedure 23(b)(3) permits representatives to maintain a class action where
so doing “is superior to other available methods for fairly and efficiently
adjudicating the controversy,” and Rule 23(e)(2) requires that a settlement that
binds class members must be “fair, reasonable, and adequate.” In this case, the
Ninth Circuit upheld approval of an $8.5 million settlement that disposed of
absent class members’ claims while providing them zero monetary relief.
Breaking with decisions of the Third Circuit, Fifth Circuit, Seventh Circuit, and
Eighth Circuit that require compensating class members before putting class
action proceeds to other uses, the Ninth Circuit held that the settlement’s award of
all net proceeds to third-party organizations selected by the defendant and class
counsel was a fair and adequate remedy under the trust-law doctrine of cy pres.
The question presented is: Whether, or in what circumstances, a cy pres award of
class action proceeds that provides no direct relief to class members supports class
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certification and comports with the requirement that a settlement binding class 
members must be “fair, reasonable, and adequate.”.  

The Question Presented is: Whether the warrantless seizure and search of 
historical cell phone records revealing the location and movements of a cell phone 
user over the course of 127 days is permitted by the Fourth Amendment. 

4. Federal Takings Clause – Exhaustion Rule

• Knick v. Township of Scott, Case No. 17-647 (argued October 3, 2018).  Whether
the Court should reconsider the portion of Williamson County Regional Planning
Commission v. Hamilton Bank, 473 U.S. 172, 194-96 (1985), requiring property
owners to exhaust state court remedies to ripen federal takings claims, as
suggested by Justices of this Court? See Arrigoni Enterprises, LLC V. Town of
Durham, 136 S. Ct. 1409 (2016) (Thomas, J., joined by Kennedy, J., dissenting
from denial of certiorari); San Remo Hotel, L.P. v. City and County of San
Francisco, 545 U.S. 323, 348 (2005) (Rehnquist, C.J., joined by O’Connor,
Kennedy, and Thomas, JJ., concurring in judgment).

. 

5. Anti-trust Damages – Indirect Purchasers

• Apple, Inc. v. Pepper, Case No. 17-204 (no argument setting). Illinois Brick Co.
v. Illinois, 431 U.S. 720 (1977) and its progeny hold that the damages remedy in
antitrust disputes belongs only to the immediate victims of the anticompetitive
conduct (“direct purchasers”), and not to downstream parties claiming “pass-
through” damages (“indirect purchasers”). Electronic marketplaces such as
Apple’s App Store present a new wrinkle on this doctrine, because the
marketplace sponsor (e.g., Apple) interacts with and delivers goods “directly” to
consumers, but as an agent on behalf of third party sellers.

The district court dismissed this action under Illinois Brick, holding that consumer 
plaintiffs alleging monopolization of distribution services Apple provides to app 
developers were necessarily seeking pass-through damages. The Ninth Circuit 
reversed, holding-in an acknowledged split with the Eighth Circuit-that 
consumers can sue whoever delivers goods to them, even if they seek pass-
through damages. 

The question presented is: Whether consumers may sue for antitrust damages 
anyone who delivers goods to them, even where they seek damages based on 
prices set by third parties who would be the immediate victims of the alleged 
offense. 
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6. Double Jeopardy – Separate Sovereign Rule 
 

 • Gamble v. United States, Case No. 17-646 (no argument setting).  Whether the 
Court should overrule the “separate sovereigns” exception to the Double Jeopardy 
Clause. 

 
 
7. First Amendment – Retaliatory Arrest  

 
 • Nieves v. Bartlett, Case No. 17-1174 (no argument setting). In Hartman v. Moore, 

547 U.S. 250 (2006), this Court held that probable cause defeats a First 
Amendment retaliatory-prosecution claim under 42 U.S.C. § 1983 as a matter 
oflaw. Does probable cause likewise defeat a First Amendment retaliatory-arrest 
claim under § 1983? 
 

 
8. Excessive Fines Clause – Incorporation Against States 

 
 • Timbs v. Indiana, Case No. 17-1091 (no argument setting).  Whether the Eighth 

Amendment’s Excessive Fines Clause is incorporated against the States under the 
Fourteenth Amendment. 

 
 
9. Sovereign Immunity 
 
 • Franchise Tax Board of California v. Hyatt, Case No. 17-1299 (no argument 

setting). Whether Nevada v. Hall, 440 U.S. 410 (1979), which permits a sovereign 
State to be haled into another State’s courts without its consent, should be 
overruled? 

 
 
10. Indian Territory - Disestablishment  

 
 • Carpenter v. Murphy, Case No. 17-1107 (no argument setting).  Whether the 

1866 territorial boundaries of the Creek Nation within the former Indian Territory 
of eastern Oklahoma constitute an “Indian reservation” today under 18 U.S.C. § 
1151(a). 

 
 
 

* * * * * 
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